State of Utah, by and through Utah State Department of Social Services v. Joey Gutierrez : Brief of Appellant by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1984
State of Utah, by and through Utah State
Department of Social Services v. Joey Gutierrez :
Brief of Appellant
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Ted Cannon; SLC Attorney; Sandy Mooy; Deputy County Attorney; Attorney for Respondent.
J. William Ebert; Attorney for Appellant.
TED CANNON Salt Lake County Attorney SANDY MOOY, ESQ. Deputy County Attorney 3195
S Main Street Salt Lake City, UT 84115-0450 (801) 483-6333 Attorney for Respondent
J . WILLIAM EBERT 770 E S Temple S u i t e A S a l t Lake C i t y , UT 84102-1218 (801) 355-3777
A t t o r n e y for Appellant
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Utah v. Gutierrez, No. 198520396.00 (Utah Supreme Court, 1984).
https://digitalcommons.law.byu.edu/byu_sc1/460
cmicr 
UTAH 
DOCUMENT 
K F U 
45.9 
gg IN THE SUPREME COURT OF THE STATE OF UTAH 
DOCKET NO., 
STATE OF UTAH, BY AND THROUGH 
UTAH STATE DEPARTMENT OF SOCIAL 
SERVICES, 
Plaintiff-Respondent, 
v. No. 20396 
JOEY GUTIERREZ, 
Defendant-Appellant. 
A p p e a l f r o m t h e J u d g m e n t Rende red i n t h e T h i r d J u d i c i a l 
D i s t r i c t C o u r t , S a l t L a k e C o u n t y , H o n o r a b l e James S. 
Sawaya, p r e s i d i n g . 
BRIEF OF APPELLANT 
J . WILLIAM EBERT 
770 E S Temple S u i t e A 
S a l t Lake C i t y , UT 
84102-1218 
(801) 355-3777 
A t t o r n e y f o r A p p e l l a n t 
TED CANNON 
Salt Lake County Attorney 
SANDY MOOY, ESQ. 
Deputy County Attorney 
3195 S Main Street 
Salt Lake City, UT 84115-0450 
(801) 483-6333 
Attorney for Respondent FILED 
MAR2 9 1985 
Clerk, Supreme Court, Utah 
IN THE SUPREME COURT OF THE STATE OP UTAH 
STATE OF UTAH, BY AND THROUGH 
UTAH STATE DEPARTMENT OF SOCIAL 
SERVICES, 
Plaintiff-Respondent, 
v. No. 20396 
JOEY GUTIERREZ, 
Defendant-Appellant. 
A p p e a l f r o m t h e J u d g m e n t Rendered i n . t h e Third J u d i c i a l 
D i s t r i c t C o u r t , S a l t L a k e C o u n t y , H o n o r a b l e James S. 
Sawaya, P r e s i d i n g . 
BRIEF OF APPELLANT 
J . WILLIAM EBERT 
770 E S Temple S u i t e A 
S a l t Lake C i t y , UT 
84102-1218 
(801) 355-3777 
A t t o r n e y f o r A p p e l l a n t 
TED CANNON 
Salt Lake County Attorney 
SANDY MOOY, ESQ. 
Deputy County Attorney 
3195 S Main Street 
Salt Lake City, UT 84115-0450 
(801) 483-6333 
Attorney for Respondent 
TABLE OF CONTENTS 
TABLE OF AUTHORITIES i 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 1 
DETERMINATIVE CONSTITUTIONAL PROVISIONS AND STATUTES 1 
STATEMENT OF THE CASE 2 
STATEMENT OF FACTS 2 
SUMMARY OF ARGUMENTS 6 
ARGUMENTS 6 
I. IT WAS ERROR TO NOT ALLOW TESTIMONY OF THE MOTHER'S 
REPUTATION FOR HONESTY OR DISHONESTY 6 
II. THE EVIDENCE WAS NOT SUFFICIENT TO SUSTAIN THE 
DETERMINATION OF PARERNITY 8 
CONCLUSION 12 
ADDENDUM 13 
TABLE OF AUTHORITIES 
CASES 
Christensen v. Christensen, 628 P, 2d 1297 (Utah 1981) 12 
State ex rel. Isham v. Mullally, 15 Wis. 2d 249, 112 NW 2d 
701 (1961) 8,9,10,11 
STATUTES 
§ 78-45a-l, et seq. (1953, as amended) 2 
RULES OF EVIDENCE 
Rule 401, Utah Rules of Evidence 1, 7 
Rule 402, Utah Rules of Evidence 1, 7 
Rule 404, Utah Rules of Evidence 1 
Rule 405, Utah Rules of Evidence 2 
Rule 407, Utah Rules of Evidence 2, 8 
Rule 408, Utah Rules of Evidence 2 
i 
OTHER AUTHORITIES 
Ariticle I, Section 7, Utah Constitution 1, 8 
10 Am jur 2d 926, Bastards §115 7, 8 
ii 
STATEMENT OF ISSUES 
PRESENTED FOR REVIEW 
1. Was i t e r ror to not allow testimony of the reputa t ion of the 
m o t h e r a s t o h e r r e p u t a t i o n and c h a r a c t e r t r a i t s h o n e s t y or 
dishonesty? 
2. Was t h e e v i d e n c e s u f f i c i e n t t o s u s t a i n t h e P l a i n t i f f ' s 
burden of proof that Defendant was the father of the child in 
question? 
DETERMINATIVE CONSTITUTIONAL 
PROVISIONS AND STATUTES 
Article I, Section 7, Utah Constitution. 
[Due process of law.] 
No person shall be deprived of life, liberty or property, 
without due process of law. 
Utah Rules of Evidence 
Rule 401 
DEFINITION OF "RELEVANT EVIDENCE" 
"Relevant evidence" means evidence having any tendency to 
make the existence of any fact that is of consequence to 
the determination of the action more probable or less 
probable than it would be without the evidence. 
Rule 402 
RELEVANT EVIDENCE GENERALLY ADMISSIBLE; IRRELEVANT 
EVIDENCE INADMISSIBLE 
All relevant evidence is admissible, except as otherwise 
provided by the Constitution of the United States or the 
Constitution of the State of Utah, statute, or by these 
rules, or by other rules applicable in courts of this 
state. Evidence which is not relevant is not admissible. 
Rule 404 
CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT? 
EXCEPTIONS; OTHER CRIMES 
( a ) C h a r a c t e r e v i d e n c e g e n e r a l l y . E v i d e n c e of a 
p e r s o n ' s c h a r a c t e r or a t r a i t of h i s character i s not 
a d m i s s i b l e f o r t h e p u r p o s e of proving tha t he acted in 
conformity therewith on a p a r t i c u l a r occasion, except. . . . 
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( 3 ) C h a r a c t e r of w i t n e s s . E v i d e n c e of t h e c h a r a c t e r of a 
w i t n e s s , a s p r o v i d e d i n R u l e s 6 0 7 , 6 0 8 , and 6 0 9 . . . . 
R u l e 405 
METHODS OF PROVING CHARACTER 
( a ) R e p u t a t i o n o r o p i n i o n . I n a l l c a s e s i n w h i c h 
e v i d e n c e o f c h a r a c t e r o r a t r a i t of c h a r a c t e r of a p e r s o n 
i s a d m i s s i b l e , p r o o f may b e m a d e by t e s t i m o n y a s t o 
r e p u t a t i o n o r by t e s t i m o n y i n t h e form of an o p i n i o n . On 
c r o s s - e x a m i n a t i o n , i n q u i r y i s a l l o w a b l e i n t o r e l e v a n t 
s p e c i f i c i n s t a n c e s of c o n d u c t . 
( b ) S p e c i f i c i n s t a n c e s o f c o n d u c t . I n c a s e s i n which 
c h a r a c t e r o r a t r a i t of c h a r a c t e r o f a p e r s o n i s an 
e s s e n t i a l e l e m e n t o f a c h a r g e , c l a i m , o r d e f e n s e , p r o o f 
may a l s o be made of s p e c i f i c i n s t a n c e s of h i s c o n d u c t . 
R u l e 607 
WHO MAY IMPEACH 
T h e c r e d i b i l i t y of a w i t n e s s may be a t t a c k e d by any p a r t y , 
i n c l u d i n g t h e p a r t y c a l l i n g h im. 
R u l e 608 
EVIDENCE OF CHARACTER AND CONDUCT OF WITNESS 
( a ) O p i n i o n and r e p u t a t i o n e v i d e n c e of c h a r a c t e r . The 
c r e d i b i l i t y o f a w i t n e s s may be a t t a c k e d o r s u p p o r t e d by 
e v i d e n c e i n t h e form of o p i n i o n o r r e p u t a t i o n , b u t s u b j e c t 
t o t h e s e l i m i t a t i o n s : (1) t h e e v i d e n c e may r e f e r o n l y t o 
c h a r a c t e r f o r t r u t h f u l n e s s o r u n t r u t h f u l n e s s . . . . 
STATEMENT OF THE CASE 
J o e y G u t i e r r e z w a s d e t e r m i n e d t o b e t h e f a t h e r o f J e s s i c a 
C a n d e l a r i a i n an a c t i o n b r o u g h t u n d e r § 7 8 - 4 5 a - 1 , e t s e q . , U tah Code 
A n n o t a t e d ( 1 9 5 3 , a s a m e n d e d ) . 
STATEMENT OF FACTS 
JoAnn Candelaria gave birth to two children in 1980. Joseph was 
born on January 22, 1980. Jessica was born on December 30, 1980. 
(T-38) Joann Candelaria was not married at the time of either birth. 
In 19 8 3, Ms. Candelaria applied for public assistance. As a part 
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of t h a t a p p l i c a t i o n , she f i l l e d out an a f f idav i t ( p . 8 ) , which s t a t ed , 
among other t h ings , the names of a l l "possible fa thers" of Jess ica and 
Joseph. Ms. Candelaria gave only the name of Joseph Gut ier rez . (T-46) 
The a f f i d a v i t which Ms. C a n d e l a r i a signed a lso contained the 
s tatement , 
Dur ing t h e p r o b a b l e t i m e of c o n c e p t i o n of Joseph and 
J e s s i c a I had s e x u a l in tercourse with no male other than 
Joey Gut ie r rez . 
(T-50) 
Ms. C a n d e l a r i a t e s t i f i e d t h a t p r i o r t o t h a t d a t e , March 8, 
1 9 8 3 , when she a p p l i e d f o r p u b l i c a s s i s t a n c e , she had never told 
a n y o n e , including Mr. Gut ier rez , or her own paren t s , t ha t she f e l t Mr. 
Gutierrez was the father of e i t h e r child (T-54, 55, 59). 
Ms. Candelaria explained, 
A: When I go t t h e l e t t e r t o come in an f i l l out some 
p a p e r s f o r t h e suppor t papers, they d i d n ' t t e l l me t h a t . 
When I go t t h e r e I had an appointment with Eileen Parr i sh 
and she w a s n ' t there so t h i s g i r l came in and had me f i l l 
ou t some p a p e r s . I f i l l e d them out , signed them and she 
took them. 
Q: Did you read i t before you signed i t ? 
A: Well, not t ha t good, I guess. 
Q: Did t h e y t e l l you e i t h e r sign tha t or you wouldn't 
get benef i ts? 
A: No, bu t t h e w e l l , a c t u a l l y , yes . If you don' t— 
t h e y t o l d you i f you don ' t have a reason for not f i l l i n g 
o u t , your duty i s to support , you won't be able to receive 
i t . 
Q: Tha t was your s t a t e of mind when you signed tha t was 
e i t he r sign i t or no benef i ts? 
A: Yes. 
(T-50, 51) 
J o s e p h G u t i e r r e z was s u b s e q u e n t l y named as Defendant in t h i s 
a c t i o n , and, on the bas is of the above a f f i d a v i t , accused of being the 
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father of Joseph and Jessica. 
Dr. Char les DeWitt, of the U n i v e r s i t y of Utah Department of 
Pat ho logy , supervised blood t e s t s of Joseph, Jessica, Ms. Candelaria, 
and Mr. Gutierrez. 
The blood t e s t s proved, c o n c r e t e l y , t h a t Mr. Gutierrez was 
not the f a t h e r of Joseph . This was not a ma t t e r of s t a t i s t i c a l 
analysis , but rather a matter of absolute proof, (see T-27, 28) 
The blood t e s t s were not ab le to exc lude Mr. Gutierrez as a 
possible father of Jessica. 
Dr. DeWitt t e s t i f i ed tha t , s t a t i s t i c a l l y , if a random individual 
male were t e s t e d , and that individual was not the father of Jessica, 
t h e r e is a ninety-five per cent chance that the t es t would exclude him 
as the father. (T-30) 
This s t a t i s t i c i s based on several assumptions, however, and if 
any of t hose assumpt ions were not va l id , the s t a t i s t i c ' s va l id i ty 
would be diminished. 
For example, t he s t a t i s t i c is based on the assumption that the 
o the r p o s s i b l e f a t h e r i s "anyone off the s t r ee t " , (T-22) and not a 
member of a part icular ethnic group. 
The data used as the s t a t i s t i c a l base is acquired from numbers of 
t e s t s , where the subjects t e l l the investigators what their rac ia l or 
e t h n i c background i s . The investigator has no way of knowing whether 
that information is correct , and their is no other control. (T-26) 
The s t a t i s t i c is also based on the assumption that the mother had 
sexua l r e l a t i o n s with only one other possible father. As the number 
of " c o n s o r t s " i n c r e a s e s , the p r o b a b i l i t y t h a t the tested person 
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would be excluded goes down. (T-34) 
Dr. DeWitt a l s o t e s t i f i e d t h a t t h e s t a t i s t i c in t h i s case i s 
not proof tha t Mr. Gutierrez i s the fa ther of Jess ica (T-31); and 
S t a t i s t i c a l means t h a t you have had to work with large 
numbers and h a v i n g gone to work with large numbers, you 
c a n t a l k a b o u t p r o b a b i l i t i e s , you can t a l k abou t 
i n c i d e n c e . You a r e a l s o t a lk ing about the large number 
a l l the time; you are never t a lk ing about an ind iv idua l . 
(T-27, emphasis supplied) 
Ms. Candelar ia a lso t e s t i f i e d tha t she named Mr. Gutierrez as the 
o n l y p o s s i b l e f a t h e r of Joseph, even though Joseph was conceived in 
A p r i l of 1979, and she d i d no t even meet Mr. Gutierrez u n t i l the 
summer of 1979, in June of 1979, a t the e a r l i e s t (T-48). She admitted 
t h a t , in f ac t , she had previously had sexual r e l a t i o n s with one Rafael 
H e r n a n d e z , a t abou t t h e ' t i m e J o s e p h was conceived, p r ior to ever 
m e e t i n g Mr. G u t i e r r e z (T-41) . She did not know where Mr. Hernandez 
was to be found (T-52). 
Ms. C a n d e l a r i a t e s t i f i e d tha t she had sexual r e l a t i o n s with one 
o t h e r m a l e , a f t e r her l a s t i n t e r c o u r s e with Mr. Gut ier rez , before 
J o s e p h was born, and up to the point when Jess ica was born. She could 
no t remember t h e e x a c t t ime of t h i s act (T-54), except tha t i t was 
e a r l y in her p r e g n a n c y w i t h J o s e p h (T-58) . This contradicted her 
t e s t i m o n y only moments before, t ha t a f t e r the time she "broke up" with 
Mr. H e r n a n d e z , t h r o u g h t h e t i m e of J e s s i c a ' s b i r t h , she had sexual 
in tercourse only with Mr. Gut ier rez . (T-46) 
She a l s o t e s t i f i e d t ha t p r io r to J e s s i c a ' s b i r t h , she had sexual 
r e l a t i o n s w i t h Mr. G u t i e r r e z some three t imes, through May of 1980 
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(T-44). She could not remember the d a t e s . (T-53) 
Mr. G u t i e r r e z t e s t i f i e d t h a t he had met Ms. Candelaria in the 
summer of 1979 . To t h e b e s t of h i s r e c o l l e c t i o n , he had sexual 
i n t e r c o u r s e with her th ree times during tha t period of time (pr ior to 
t h e b i r t h of J o s e p h ) . A f t e r t h e b i r t h of Joseph, he did not have 
sexual in te rcourse with her . (T-63) 
SUMMARY OF ARGUMENT 
1. I t was e r r o r t o no t allow testimony of mother 's reputa t ion 
f o r t h e c h a r a c t e r t r a i t of h o n e s t y , or dishonesty, since t h i s was 
re levant to determine the t ru th fu lness of her charges. 
2 . T h e e v i d e n c e w a s i n s u f f i c i e n t t o s u s t a i n a d e t e r m i n a t i o n 
t h a t M r . G u t i e r r e z w a s t h e f a t h e r o f J e s s i c a , s i n c e Mr. G u t i e r r e z 
t e s t i f i e d t h a t he a b s o l u t e l y d i d n o t have i n t e r c o u r s e w i t h t h e m o t h e r 
d u r i n g t h e p e r i o d o f t i m e w h e n c o n c e p t i o n must have o c c u r r e d . The 
o n l y e v i d e n c e t o c o u n t e r t h i s was t h e t e s t i m o n y of t h e m o t h e r , wh ich 
w a s v a g u e a n d i n c o n s i s t e n t . T h e m o t h e r ' s t e s t i m o n y was l a c k i n g i n 
c r e d i b i l i t y b e c a u s e of h e r i n c o n s i s t e n t s t a t e m e n t s , and t h e f a c t t h a t 
i n h e r p r i o r a f f i d a v i t , s h e had f a l s e l y a c c u s e d Mr. G u t i e r r e z of b e i n g 
t h e f a t h e r o f a n o t h e r o f h e r c h i l d r e n , wh ich c l a i m was p o s i t i v e l y 
d i s p r o v e d by d i r e c t s c i e n t i f i c e v i d e n c e . 
T h e o n l y o t h e r e v i d e n c e p r e s e n t e d t o show t h a t Mr. G u t i e r r e z was 
t h e f a t h e r w a s a s t a t i s t i c a l a n a l y s i s w h i c h w a s n o t p r o o f o f 
p a t e r n i t y , and wh ich d i d n o t r e l a t e t o t h e i n d i v i d u a l , Mr. G u t i e r r e z . 
ARGUMENTS 
I , IT WAS ERROR TO NOT ALLOW TESTIMONY OF THE MOTHER'S 
REPUTATION FOR HONESTY OR DISHONESTY. 
D u r i n g d i r e c t e x a m i n a t i o n o f M r . G u t i e r r e z , t h e q u e s t i o n was 
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askedf 
Do you know of Ms. Candelaria's reputation? 
(T-64) 
At that pointf an objection was made, citing Rule 404, Utah Rules 
of Evidence, as a ground for the objection, and that 
...character evidence is not admissible, not admissible 
for any purpose in civil cases. ... 
(T-64) 
The Cour t i n d i c a t e d t h e b e l i e f t h a t t h e ob jec t ion was "well 
t a k e n " ( T - 6 5 ) , and allowed a proffer to preserve the issue on appeal 
(T-65). 
The proffer was made tha t 
. . . t h e t e s t i m o n y would be tha t Ms. Candelaria does have 
a r e p u t a t i o n in t h e community of being promiscuous, and 
does have t h a t reputa t ion a t t h i s t ime. I would a lso make 
t h e p rof fe r t ha t her reputa t ion for the character t r a i t of 
h o n e s t y i s b a d , t h a t she has a r e p u t a t i o n of b e i n g 
dishonest . 
The p r o f f e r e d t e s t i m o n y of t h e m o t h e r ' s r e p u t a t i o n f o r 
p r o m i s c u i t y was c l ea r l y inadmissible , (see 10 Am Jur 2d 926, Bastards 
§ 1 1 5 ) , and t h i s appeal does not r a i s e the argument tha t such evidence 
should have been admitted. 
The mother f s reputa t ion for honesty, or dishonesty, however, was 
a d m i s s i b l e ; and t h e f a i l u r e to admit such evidence for the t r i e r of 
fac t to consider cons t i tu ted p re jud ic i a l e r r o r . 
" R e l e v a n t evidence" i s defined by Rule 401, U.R.E., as "evidence 
h a v i n g any t e n d e n c y t o make t h e e x i s t e n c e of any fact tha t i s of 
consequence...more probable or l e s s p r o b a b l e . . . " 
A l l r e l e v a n t e v i d e n c e i s admissible , unless otherwise provided, 
by law. See Rule 402, U.R.E. 
Rule 607, U.R.E., provides t ha t the " c r e d i b i l i t y of a witness may 
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b e a t t a c k e d by any p a r t y , . . . " such a r e s u l t would seem t o be c o m p e l l e d 
b y t h e g u a r a n t e e o f due p r o c e s s of law found i n A r t i c l e I S e c t i o n 7 , 
of t h e Utah C o n s t i t u t i o n . 
H e r e , t h e t e s t i m o n y o f Ms. C a n d e l a r i a and Mr. G u t i e r r e z was i n 
d i r e c t c o n f l i c t a s t o w h e t h e r t h e y had engaged i n s e x u a l r e l a t i o n s a t 
t h e t i m e w h e n J e s s i c a w a s c o n c e i v e d . Mr. G u t i e r r e z c l e a r l y had a 
r i g h t t o a t t a c k h e r c r e d i b i l i t y . 
T h e o b j e c t i o n , t h e g r o u n d s s t a t e d f o r i t , and t h e c o u r t s r u l i n g 
o n t h o s e g r o u n d s , p r e c l u d e d any a t t e m p t by Mr. G u t i e r r e z t o e s t a b l i s h 
t h e f o u n d a t i o n o f s u c h c h a r a c t e r t e s t i m o n y by e i t h e r o p i n i o n o r 
r e p u t a t i o n . S u s t a i n i n g t h e o b j e c t i o n d e n i e d Mr. G u t i e r e z t h e r i g h t t o 
a t t a c k t h e t r u t h f u l n e s s o f h i s a c c u s e r , a n d t h i s d e n i e d him due 
p r o c e s s o f l a w . S e e 10 Am j u r 2d 9 2 6 , B a s t a r d s § 1 1 5 , and S t a t e ex 
r e l . I sham v . M u l l a l l y , 15 Wis 2d 2 4 9 , 112 NW 2d 701 ( 1 9 6 1 ) . 
T h e f a i l u r e t o a l l o w Mr. G u t i e r r e z t o a t t a c k t h e c r e d i b i l i t y of 
Ms. C a n d e l a r i a r e q u i r e s t h a t he be g r a n t e d a new t r i a l . 
I I . THE EVIDENCE WAS NOT SUFFICIENT TO SUSTAIN 
THE DETERMINATION OF PATERNITY. 
T h e e v i d e n c e i s s t a t e d i n d e t a i l i n t h e STATEMENT OF FACTS, 
s u p r a . T h e m o t h e r ' s t e s t i m o n y was v a g u e , and i n c o n s i s t e n t . She had 
p r e v i o u s l y sworn t h a t s h e had n o t had i n t e r c o u r s e w i t h any man, e x c e p t 
M r . G u t i e r r e z , a t t h e t i m e of t h e c o n c e p t i o n of J e s s i c a and J o s e p h . 
A f t e r c o n c l u s i v e s c i e n t i f i c p r o o f t h a t Mr . G u t i e r r e z was n o t t h e 
f a t h e r o f J o s e p h , s h e r emembered i n t e r c o u r s e w i t h someone e l s e , Mr. 
H e r m a n d e z . A f t e r t e s t i f y i n g t h a t a f t e r Mr. H e r n a n d e z , s h e had s e x u a l 
r e l a t i o n s o n l y w i t h M r . G u t i e r r e z , s h e r e m e m b e r e d y e t a n o t h e r 
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individual, with whom she had engaged in sexual relations. 
P r i o r t o he r a p p l i c a t i o n for public a s s i s t ance , she never to ld 
anyone t h a t she thought Mr. Gutierrez was the father of e i t h e r ch i ld . 
When f a c e d w i t h an a f f i d a v i t which she f e l t she had to f i l l out and 
s i g n , o r no t g e t b e n e f i t s , she t h e n named for the f i r s t t ime, Mr. 
Gutierrez as the f a the r . 
The s t a t i s t i c a l e v i d e n c e p r e s e n t e d was no t proof t h a t Mr. 
G u t i e r r e z was t h e f a t h e r of J e s s i c a . I t does no t r e l a t e to any 
ind iv idua l . I t merely i s a way of deal ing with large numbers. 
Mr. G u t i e r r e z t e s t i f i e d t ha t he absolute ly did not have sexual 
in te rcourse with the mother in the period when Jess ica was conceived. 
Under such a s t a t e of f a c t s , where the d i r e c t evidence i s so le ly 
t h e t e s t i m o n y of t h e mother , who has been proven to have made fa l se 
s t a t e m e n t s regarding Mr. Gut ie r rez f s pa te rn i ty of one of her ch i ldren , 
and t h e t e s t i m o n y of Mr. G u t i e r r e z t h a t he d i d not have sexual 
r e l a t i o n s w i t h t h e mother a t t h e r e l e v a n t t i m e ; and where t h e 
s t a t i s t i c a l evidence does not r e l a t e to ind iv idua l s ; then, the burden 
of proof has not been met. 
S t a t e ex r e l . Isham v . Mul la l ly , 15 Wis. 2d 249, 112 NW 2d 701 
(1961) i s of i n t e r e s t . There, the mother t e s t i f i e d tha t she went with 
t h e a c c u s e d f a t h e r ( t h e D e f e n d a n t ) i n t h e summer of 1959. She 
t e s t i f i e d tha t on two occasions, which were a few weeks apa r t , in July 
of 1959, when had sexual r e l a t i o n s with the Defendant. 
Upon e n t e r i n g t h e h o s p i t a l t o g i v e b i r t h the mother told the 
r e c e p t i o n i s t t h a t t h e Defendan t was the fa ther of the ch i ld . Soon 
a f t e r the b i r t h , she swore out a complaint agains t the Defendant. 
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The Defendant t e s t i f i ed he had no sexual relat ions with the mother. 
There were c o n t r a d i c t i o n s and inconsistencies in the mother's 
t e s t i m o n y . She had t e s t i f i e d she went out with no other man in the 
summer in q u e s t i o n , and never been engaged, and never had another 
boyfr iend. Later, she tes t i f i ed she has expected to marry another man 
in April of 1959, but the marriage did not take place. 
The Court noted that part of the confusion in the complaintant1s 
testimony was a t t r ibutable to her defective hearing. 
The Court s t a t e d t h a t improper consideration of blood t e s t s by 
the t r i a l Court c o n s t i t u t e d p r e j u d i c i a l error , and required a new 
trial. The Court continued, 
[ h ] o w e v e r , we p r e f e r t o r e s t our d e c i s i o n on the 
s u f f i c i e n c y of the evidence to sustain the finding of the 
t r i a l Court. (112 NW 2d at 703) 
The Court noted that the findings of the trial Court will be sustained 
unless contrary to the great weight and the clear proponderence of the 
evidence. 
. . . [ T h e burden of proof i s ] by c l e a r and satisfactory 
evidence. 
(112 NW 2d at 704) 
The Court held that 
The t e s t imony of the compla in t does not meet the 
burden of proof by clear and satisfactory preponderance of 
t he e v i d e n c e . If the a c t s of intercourse took place as 
t e s t i f i e d to by the complainant, the child was conceived 
at least 309 days before i t s b i r th . 
I t i s t rue , as claimed by the complainant, to sustain 
a f i n d i n g of paternity i t is not necessary the exact date 
of t he i n t e r c o u r s e be e s t a b l i s h e d , but the statement 
p resupposes the approximate da te of intercourse occurs 
- 10 -
w i t h i n t h e l i m i t s of t h e p r e s u m p t i v e p e r i o d of t h e 
s t a t u t e . 
The t r i a l c o u r t ' s reasoning the ac t s of in tercourse 
took place within the presumptive period of the s t a t u t e i s 
a g a i n s t t h e g r e a t w e i g h t and c lear preponderance of the 
e v i d e n c e and i s a l e s s r e a s o n a b l e v e r s i o n t h a n t h e 
p o s i t i v e t e s t i m o n y of t h e c o m p l a i n a n t t h a t t h e a c t s 
o c c u r r e d o u t s i d e t h e p r e s u m p t i v e p e r i o d . Making due 
a l l o w a n c e f o r some of t h e compla inan t ' s answers, which 
where cont radic tory because of her deafness and f a i l u r e to 
u n d e r s t a n d t h e i m p o r t of the quest ion, her s tory i s not 
c o n s i s t e n t . 
Her i n c o n s i s t e n t s t a t e m e n t s c o n c e r n i n g her 
a c q u a i n t a n c e s h i p w i t h o the r men are fac tors t ha t may be 
Faken i n t o c o n s i d e r a t i o n in t e s t i n g the t ru thfu lness of 
her c h a r g e s , ( c i t a t i o n s omitted) The fact the complainant 
never a c c u s e d t h e d e f e n d a n t u n t i l she swore o u t the 
c o m p l a i n t a f t e r t h e b i r t h of the chi ld may be taken in to 
c o n s i d e r a t i o n . She gave no explanation for not doing so 
and her mother did not accuse the defendant when she told 
him the complainant was pregnant, ( c i t a t i o n omitted) 
(112 N.W. 2d 704, 705, 
emphasis supplied) 
The Cour t r e v e r s e d , h o l d i n g t h a t a review of the whole record 
r e n d e r e d t h e finding of the t r i a l Court unreasonable, and against the 
great weight and c lear preponderance of the evidence. 
He re , t h e mother no t o n l y has made i n c o n s i s t e n t statements 
r e g a r d i n g her acquaintanceships with other men; she has ac tua l ly named 
Mr. G u t i e r r e z , by a f f i d a v i t , as t h e on ly man whom she had 
i n t e r c o u r s e d u r i n g t h e t ime of conception of not only J e s s i ca , but 
a l s o J o s e p h . She n e v e r made t h i s c l a i m u n t i l a f t e r applying for 
p u b l i c a s s i s t a n c e . A f t e r being confronted with concrete proof t ha t 
Mr. G u t i e r r e z was no t t h e f a t h e r of J o s e p h , she c o n v e n i e n t l y 
remembered a n o t h e r i n d i v i d u a l with whom she had sexual r e l a t i o n s a t 
about the time of Joseph 's conception. 
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The tes t imony of Ms. Cande l a r i a i s c e r t a i n l y s u s p e c t . 
M r . G u t i e r r e z t e s t i m o n y i s c l e a r : He d i d n o t h a v e s e x u a l 
r e l a t i o n s wi th Ms. C a n d e l a r i a a f t e r t h e b i r t h of Joseph . 
The e v i d e n c e " c l e a r l y p r e p o n d e r a t e s t o t h e c o n t r a r y " of t h e t r i a l 
C o u r t ' s d e t e r m i n a t i o n t h a t Mr. G u t i e r r e z i s t h e f a t h e r of J e s s i c a 
( C h r i s t e n s e n v . C h r i s t e n s e n , 628 P . 2 d 1297 ( U t a h 1981) , and t h e 
judgment should be r e v e r s e d . 
CONCLUSION 
Mr. G u t i e r r e z s e e k s t o h a v e t h e case remanded t o t h e D i s t r i c t 
C o u r t wi th i n s t r u c t i o n s t o e n t e r judgment in h i s f avo r ; or t o have t h e 
m a t t e r remanded wi th i n s t r u c t i o n for a new t r i a l . 
R e s p e c t f u l l y submi t ted t h i s r^Q day of A p f f i r 1985. 
J l~ WiTl i am "Ebe r t 
torney for Appellant 
DELIVERY CERTIFICATE 
I c e r t i f y t h a t I d e l i v e r e d four copies of Appel lant ' s Brief to 
t h e O f f i c e of Ted Cannon, S a l t Lake County Attorney, 3195 S Main 
S t r e e t , Sal t Lake Ci ty , Utah t h i s c D ^ day o f 4 © f t t r 1985. 
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TED GWNON 
S a l t Lake County Attorney 
By: SAND? 24DOY 
Deputy County.Attorney 
431 South 300 East, Suite 301 
Salt Lake City, UT 84111 
Telephone: 363-7900, Ext. 322 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
THE STATE OF UTAH, by and through 
Utah State Department of 
Social Services, 
Plaintiff, 
vs. 
Defendant 
Joey Gutierrez 
STATE OF UTAH ) 
ss. 
County of Salt Lake) 
Joann Candelaria
 f being duly swom 
on oath, deposes and swears that: 
1. Between MaY , 19 79 and May 
19 o 0 I had sexual intercourse with Joey Gutierrez 
2. The Child, J o s e P h Candelaria and Jessica Candelaria was bom to me the 
Joseph 1/22/80 day of Jessica 12/30/80 , 19 On 
which date I was not married to Joey Gutierrez 
3. During the probably time of conception of Joseph and Jessica 
I had sexual interccnrsewith no male other than Joey Gutierrez 
I 
A F F I D A V I T 
Civil No. 
4. Upon my best knowledge and understanding, I believe 
Joey Gutierrez to be the father of 
Joseph and Jessica « 
DAIED this '< % day of VTCldCfJ , 19 ffj. 
Cv* (CKsyAi &?SA(lU/Qjfs 
SIBSCRIBEDand SI^ ORN before roe th i s 8th day of 
March , 19 83 , 
My Cocmission Expires: 
Aug 18, 1986 
V 
^Ork? PUBLIC, residing at 
Salt \Lake County^Utahi 
& 
RLE NO. C 8 3 - 5 6 7 0 
TLE {* PARTIES PRESENT; 
I .L GT/ .T- 07 LTA i i P BY AMD 
i' fiJ'JC, i f : \ : STATL OEP.^Tf lEMT 
VS 
J O E \ G"~r ,:v.: n 
COUNSEL: (^ COUNSEL PRESENT) 
s^Tv ly M n O " 
_J John w. Kher t 
nr 
CLERK 
REPORTE 
BAILIFF 
HON.. James S. Sawaya 
JUDGE 
Heard DATE: August 29, 1984 
"his ratter care on regularly for trial before the Court, 
•Co at, aso^e noted, The ^ole issue presented was paternity 
of . "inoc jty la. Tne natter was fully presentedf argued and subnitted 
t^ c 
o t^ken u^ or advisement oy tne Court, The Court having considered 
arc r^v nake^ its ruling thereon as follows: 
The ygyj^ i- of crajble evidence favors the contentions of 
t/»< 
iu i^ 
• aintiff. The Court therefore finds that the defondant i., tho 
rical ^itier of the minor cnild in question and grants plaintiff 
:nt or th-it »oue as prayed. Plaintiff to prepare and submit 
r i:\ i ig , of r^ c*-. Conclusions of Law and Judgment accordingly 
*^\i-4**t^-***&~>'* 
»». i j 
- / ' * - / 
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John W. Ebert 
Attorney for Defendant 
770 East South Temple Suite A 
Salt Lake City, Utah 84102-1218 
Telephone: 355-3777 
*HCV281984 
HE 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH, BY AND THROUGH 
UTAH STATE DEPARTMENT OF SOCIAL 
SLRYICLS, 
Plaintiff, 
v— 
JOEY GUTIERREZ, 
Defendant. 
: FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Civil No. C83-5670 
: Judge Sawaya 
This matter came on for trial before the Court, Judge James Sawaya 
presiding. The State of Utah appeared through counsel, Sandy Mooy, the 
Defendant, Joev Gutierrez, appeared in person and through counsel of record, 
John Ebert, Based upon the evidence and testimony received by the Court, 
on the 29th day of August, 1984, and the 24th day of October, 1984, the 
Court enters the following Findings of Fact: 
FINDINGS OF FACT 
1. JoAnn Candelaria gave birth to a minor child, Jessica A. Candelaria, 
the 30th day of December, 1980, at which time JoAnn Candelaria was not 
married to Joey Gutierrez. 
2. During the relevant period of conception for the minor child, 
Jessica, JoAnn Candelaria had intercourse with Joey Gutierrez. 
*5 *r* 
3. Serological tests performed by Dr. Charles DeWitt at the Uni-
versity of Utah Medical Center did not exclude Joey Gutierrez as the 
biological father of the minor child, Jessica Candelaria, but did inde'ed 
show a high probability that he is the father of the child, Jessica. 
4. Serological tests performed by Dr. Charles DeWitt, University of 
Utah Medical Center, excluded the Defendant, Joey Gutierrez, as the possible 
biological father of the minor child, Joseph Anthony Candelaria, born 
the 22nd day fo January, 1980. 
5. The State of Utah has incurred reasonable medical expenses relating 
to the birth and associated pregnancy relevant to the minor child, Jessica 
Candeliria, in the sum of $987.69. The State of Utah has further provided 
public assistance for the minor child, Jessica, for the time period from 
her birth through and including October, 1984. 
6. The Defendant is currently employed as a concrete worker at King 
Kong Construction netting approximately $1200.00 per month. Defandant has 
one other minor child dependent. 
7. Based upon the creditable evidence presented to the Court at 
the time of trial, the Court enters its findings that Defendant is the 
biological father of the minor child, Jessica Candelaria. 
Based upon the Findings of Fact entered by this Court herein, 
the Court enters the following: 
CONCLUSIONS OF LAW 
1. Pursuant to Utah Code Ann. § 78-45a-l, et seq., (Uniform Act 
on Paternity), Defendant is liable for reasonable medical expenses re-
lating to the birth of his minor child and for reasonable child support 
47 
and maintenance for the minor child and medical care of the minor child. 
2. Defendant has a continuing support obligation for the support 
of the minor child and is liable for reimbursement to the State of Utah 
for expenses incurred by the State of Utah relating to the birth of the 
minor child and for past support provided by the State of Utah for the De-
fendant's minor child. 
DATED this day of November 1984. ^ /\ 
/ / 
ATTEST '' X ^ItL^^y^ 
)LEY \ — ^ 
,ark AJAMES S . SAWAYA, JUDGE 
H. DIXON HiND  • y 
By "^>-- ..-:• /•'/ "-A-
CERTIF5>{^ TEC©p< DELIVERY 
I hereby certify that I delivered a true and correct copy of the 
foregoing Findxn^s of Fact and Conclusions of Law to the attorney for 
Plaintiff, Sandy Mooy, Salt Lake County Attorney, 231 East 400 South 
Salt Lake City, Utah, 84111, this ^ ) H day of November, 1984. 
